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prayer cards, and cen-
sus records. When a 
document is preserved 
by the State of New 
York, such as a certi-
fied copy of a birth, 
marriage or death cer-
tificate, it is considered 
se l f -authent icat ing 
under CPLR § 4540 
and may be admitted 
into evidence as an 
exception to the hear-

say rule.9 If there is sufficient documentary 
evidence to establish the birth, marriage and 
death of an individual on the tree, other 
extrinsic evidence such as holiday cards, pho-
tos, letters and even third party affidavits are 
superfluous. In this instance, throwing in the 
“kitchen sink” may raise hearsay objections at 
the kinship hearing.  

Because the United States is a country 
of immigrants, in many cases, records will 
need to be retrieved from overseas. This may 
present unique challenges, depending on how 
accessible and well maintained the records are 
in the foreign country. The client may consid-
er retaining a reputable genealogist to obtain 
hard-to-get documents the average layperson 
or attorney cannot procure. In New York, 
foreign documents will also require authenti-
cation pursuant to CPLR § 4542. 

Other considerations include obtaining 
records for individuals who survived the 
decedent but died some time later, otherwise 
known as a post-deceased relative. Efforts to 
establish the fiduciary for the post-deceased 
relative’s estate will become necessary to 
prove that branch of the family tree. Ideally, 
after all documentation is collected, the prac-
titioner will create a binder that includes 
the final family tree and original certified 
documents for each member of the tree. This 
binder will be copied and circulated at the 
hearing with the intention of entering all of 
the documents into evidence.   

In addition to the documentary evidence 
that has been prepared well in advance of the 
hearing, testimony is required. Ideally, only 
two witnesses should be prepared to testify. 
The first witness should be a person who has 
known the decedent but is not an interested 
party (that is, he does not benefit financially 
from the proceeding).  

The disinterested witness’s primary pur-
pose is to testify regarding whether the dece-
dent had a spouse or issue, and to connect the 
decedent to the larger family tree.10 In New 
York, an interested party cannot testify with 
respect to any transaction or communica-
tion with the decedent pursuant to the Dead 
Man’s Statute,11 and a kinship hearing is no 
exception. Therefore, the interested heirs are 
not allowed to testify about the decedent in 
any way. During the investigative stage, the 
practitioner should already be thinking about 
which non-interested family member can be 
selected to testify. 

The second witness may be the claimant, 
who can testify to the remainder of the family 
tree and pedigree information already per-
sonally known to him about every individual 
in the family tree, other than the decedent. 
Statements of personal and family history 
fall under an exception to the hearsay rule in 
New York.12

Proving the Family Tree
The family tree chart is offered for iden-

tification purposes prior to the testimony of 
the witnesses. It acts as a guide and checklist 
to make certain that each individual on the 
family tree is accounted for through the wit-
nesses’ testimony.  The court attorney referee 
may review each document, subject to an 
objection, and then admit it into evidence. 
The client may request to have the original 
binder of documents returned after the mat-
ter concludes.  

To the extent there are open issues, such 
as an outstanding death certificate, the matter 
will remain open pending submission of all 
outstanding documents. Every effort should 
be made to obtain the missing documents as 
quickly as possible, given the one-year time 
limit for proving the family tree.13  

Once all documents are submitted, the 
respective parties rest their cases and await 
the report and determination of the court 
attorney referee and report of the guardian 
ad litem. If the kinship hearing is successful, 
the Surrogate will issue a decision and order 
outlining the distribution to the client, as a 
lawful heir.
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Proving the Family Tree: Navigating A 
Kinship Proceeding in Surrogate’s Court

When a decedent dies without a will and 
leaves only remote heirs behind, a kinship 
proceeding is born.  The client, as a prospec-
tive heir, is now tasked with proving the family 
tree before estate assets can be distributed. As 
the practitioner, the goal is to establish that 
the client is entitled to inherit and eliminate 
the possibility that any unknown heirs exist. 
Depending on the size and scope of the family 
tree, this may be a daunting task. However, a 
kinship proceeding provides a unique oppor-
tunity for the attorney to assume the role of 
detective, genealogist, and litigator. 

In many cases, the surviving relative does 
not learn about the decedent’s death until 
contacted by a third party, such as an heir 
search company or the public administrator. 
The client now looks to the practitioner to 
help navigate a kinship proceeding. The client 
may feel frustrated with the task of proving 
kinship, especially when the surviving mem-
bers of the family are in agreement about who 
should inherit. However, the steps required 
to prepare for a successful kinship hearing 
should not be taken lightly, even if there is no 
dispute among the surviving heirs. The prac-
titioner should manage the client’s expecta-
tions while explaining the items needed to 
adequately prepare for a kinship hearing. 

The Commencement of a 
Kinship Proceeding

Unlike a probate proceeding, which is typ-
ically commenced by a nominated executor, 
kinship proceedings often manifest when the 
public administrator is appointed to act as the 
fiduciary due to an absence of family mem-
bers with standing to administer the estate. 
For instance, under New York law, when the 
sole living relative of the decedent is a first 
cousin, he does not have standing to become 
a fiduciary. Instead, the public administrator 
will become the fiduciary.1

While the public administrator is busy 
administering the estate, several months 
may pass before the administration is com-
pleted and the estate accounting is filed. The 
practitioner should use this precious time 
to gather as much information as possible 
to draft a complete family tree and gather 
supporting documentation.  

The fiduciary’s accounting, once filed, will 
demonstrate the assets collected and expenses 
paid. It will also list so-called “alleged heirs.” 
They are “alleged” because kinship has not yet 
been proven. At this point, objections to the 
designation of the clients as “alleged heirs” must 
be made as well as a request to schedule the kin-
ship hearing. The act of filing these objections 
commences the kinship matter. It signals to 
the fiduciary and the court that an alleged heir, 
sometimes called a claimant, intends to prove 
their relationship to the decedent. 

Once objections are filed, the court sets a 
date for a preliminary conference to set dates 
for discovery to be exchanged and a date for 
the kinship hearing. The kinship hearing 
date is crucial because all proof must be 
submitted within one year of that date. 2 The 
time to complete proof is limited to prevent 
ongoing delay and to allow the fiduciary to 
settle the account and be discharged.3

The Kinship Hearing
The kinship hearing is a trial of the family 

tree where all parties will have the chance 
to question and probe the evidence present-
ed. The practitioner representing the alleged 
heirs may need to contend with both the 
public administrator as well as a guardian 
ad litem representing unknown heirs, who 
will seek to probe or unravel the evidence 

presented. As the fidu-
ciary of the estate, the 
public administrator 
has an interest in hav-
ing the court’s determi-
nation of the true heirs 
and a full discharge 
on the approval of the 
accounting. Therefore, 
if documentary evi-
dence is missing, the 
public administrator 
will object to any dis-
tribution subject to the 
submission of proper evidence.

In addition, a court always appoints a 
guardian ad litem in kinship proceedings on 
behalf of potential “unknown heirs.” Her role 
is to perform due diligence and to review the 
evidence to determine whether any unknown 
heirs exist and are entitled to share in the 
inheritance.  Lastly, the Attorney General is a 
statutory party and will have the opportunity 
to appear.4

The hearing is held in the Surrogate’s Court 
of the decedent’s domicile and before a court 
attorney referee.5 Kinship hearings are tried 
by the court only; juries are not available for 
this purpose.6 The court attorney referee is the 
finder of fact and may also ask pointed ques-
tions to the extent she believes that some fact 
or issue needs to be clarified for the record. 
The burden of proof for the claimant is the fair 
preponderance of the evidence.7

Thus, it is not enough to show that the cli-
ent is related to the decedent, the practitioner 
must also prove that there is no one closer in 
lineage to the decedent that may cut off the 
client’s right to the inheritance. In New York, 
the legal right to the assets of the estate is 
governed by § 4-1.1 of the Estates Powers and 
Trusts Law (EPTL). For example, if the claim-
ant is a first cousin of the decedent, she must 
prove the entire family tree up to grandpar-
ents on both the maternal and paternal sides.8

The Investigation and 
Collection of Evidence

The investigation phase can unearth fam-
ily information that may be helpful or, on 
occasion, harmful to the case. This makes for 
interesting investigative work. The best way 
to start the investigation is to conduct inter-
views with the client, friends, co-workers and 
neighbors of the decedent to develop a con-
sistent and corroborated family tree.  Since 
the family tree is at the heart of the evidence 
presented at the kinship hearing, the impor-
tance of developing it through exhaustive 
investigation and documentation cannot be 
stressed enough.

A thorough examination of the dece-
dent’s personal items may lead to helpful 
information, especially if the claimant has 
limited information regarding the family’s 
genealogy. When the public administrator 
is the fiduciary, it will have accumulated a 
file of the decedent’s personal documents, 
such as the decedent’s certified documents, 
letters, photos, address book and cell phone. 
An appointment can be made to view and 
copy these items. Even though the originals 
must remain with the public administrator, 
they can be deemed to be part of the record 
at the hearing.  

Once established, the family tree will act 
as a roadmap to determine what documents 
and testimony are necessary to prove the tree 
at the hearing. Documentary proof for each 
individual on the tree is required, which may 
include a birth certificate, baptism record, 
marriage record, death certificate, obituary, 
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