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of the
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SHOULD A MENTALLY
ILL PERSON BE
HOSPITALIZED?
THAT’S THE QUESTION
THAT JUDGE SHLOMO
MOSTOFSKY HAS TO
ANSWER EVERY DAY.
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middle age man, a patient in a psychiatric
hospital, sits in the back of a room where his
doctor is explaining to a judge and to several
lawyers why he needs to be given psychiatric
drugs against his will.
The man tries to protest. He wants to tell
the judge why the doctor is wrong. “You’ll
get a chance to speak soon,” the judge reassures him.
Finally, he is given a chance to speak. With
a number of teeth missing, his speech is hard
make out and he occasionally goes off on a
tangent. Nonetheless, he is able to put forth
his arguments relatively clearly.
He tells the judge that he doesn’t like what
the medications do to him when he takes
them at the doses he is being prescribed.
“They make me feel like I am under the influence,” he says.
His lawyer and the hospital’s lawyer argue
back and forth. Was his behavior problematic
enough in the hospital to suggest that he
needs to be further medicated? Was his argument—that he would take a lower dose but
doesn’t want the higher one—reasonable?
The judge then issues his ruling: The hospital can give the patient psychotropic drugs
against his will, allowing them to do so according to a certain protocol that requires
that the doctors first try drugs with fewer side
effects.
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“According to law, when people with
mental health issues are deemed a
danger to themselves or others, they
can be committed to the psychiatric unit
of a hospital and even medicated
against their will.”
This drama did not take place in a courtroom,
as it would in normal times. Because of COVID-19,
the proceedings are all virtual. The judge, court
officers, lawyers on both sides, doctor and patient
were all in different places, talking to one another
on Zoom.
Many components of the court system in New
York State have been shut down during the pandemic. Even urgent matters, like child support
disputes, have been delayed because of the outbreak. But in Brooklyn, people who need judicial
relief from the Kings County Supreme Court Mental
Hygiene Court have been able to have their case
heard. Not a single day has been missed because
of COVID, a fact proudly noted by New York State
Chief Judge Janet DiFiore.
The Mental Hygiene Court is presided over by
Judge Steven (Shlomo) Mostofsky, a well-known
lawyer whose area of concentration was marital law
for many years. He is also president of the National
Council of Young Israel. Before serving on the
Brooklyn Supreme Court, he was a judge on the
New York City Civil Court.
According to law, when people with mental
health issues are deemed a danger to themselves
or others, they can be committed to the psychiatric
unit of a hospital and even medicated against their
will. Thanks to Judge Mostofsky’s dedication to
keeping his court in session, as well as that of his
law clerks and legal staff, these people have been
able to argue for their rights even as others have
had difficulty accessing the rest of the court system.
Having obtained permission, I was able to spend
a couple of days observing cases being heard in this

court. It’s hard to not be moved by the sight of
people arguing for their freedom while a doctor
insists that they be kept in a hospital or given a
certain treatment. It is also hard not to be impressed
by the team of professionals debating the best
course of action for people who often have few
others in the world looking out for their welfare.

FROM THE
MADHOUSE TO THE
MODERN VIEW

“I had looked forward so eagerly to leaving this horrible place, yet when my release came and I knew that
G-d’s sunlight was to be free for me again, there was a
certain pain in leaving. For ten days I had been one of
them. Foolishly enough, it seemed intensely selfish to
leave them to their sufferings. I felt a Quixotic desire to
help them by sympathy and presence. But only for a
moment. The bars were down and freedom was sweeter
to me than ever.
“Soon I was crossing the river and nearing New York.
Once again I was a free girl after ten days in the madhouse on Blackwell’s Island.”
In 1887, the journalist Elizabeth Cochran was
asked by the New York World to infiltrate an insane
asylum and report on the conditions inside.
Cochran, who wrote under the pen name Nellie
Bly, managed to get herself admitted into the
Women’s Lunatic Asylum on Blackwell’s Island
(now known as Roosevelt Island), located in the
East River.
Once inside, she saw that the conditions were
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deplorable, with spoiled food, mistreatment
and neglect rampant. What she also found
was that many of her fellow inmates appeared to be entirely sane. Some had been
admitted because they had been physically
ill; others were accused of being insane by a
spouse who wanted to get rid of them. One
woman who spoke only German wasn’t even
able to plead her case, because the asylum
refused to get her an interpreter when she
was being judged for admission.
After ten days, the editors at the World
managed to get Cochran released. She testified in public and wrote about her experiences inside the facility. The scandal that
erupted was the impetus for reform regarding how people with mental illness were to
be treated in New York and elsewhere.
The process of reform, however, didn’t
end in the days of Nellie Bly. The mass institutionalization of those with mental
illness or developmental delays during the
1950s and 1960s—and the abuses that went
on inside those institutions—led to lawsuits
that ultimately won greater rights for this
population.
One of the most important of these legal
decisions was made by the United States
Supreme Court in 1975 in O’Connor v. Donaldson, when it ruled that a state cannot hold
someone indefinitely in a psychiatric hospital if the person doesn’t pose a danger to
himself or others.
In response to that ruling, New York State
passed the Mental Health Act, Section 9 of
which, under the heading “Hospitalization
of the Mentally Ill,” delineates when, where
and how a person can be treated in a psychiatric facility.
It is this set of laws that patients and their
lawyers turn to for guidance in Judge Mostofsky’s courtroom. It is also those laws that
hospitals, doctors and their lawyers use as
their criteria when arguing that they need to
treat a patient who doesn’t want to be treated.

THE PROCEDURE

Caption

How does a person end up in a psychiatric
facility against his will, and what is the procedure he must follow in order to fight for
his freedom? Judge Mostofsky explained how
it works.
A common first step is that a member of
his family—or a neighbor or acquaintance—
will come to court to apply for a mental
hygiene warrant.
“This person may claim that the person in
question is out of control. He’s living on the
street, standing on the corner threatening
passersby and yelling and screaming in the
house,” Judge Mostofsky said. “Once he

completes the application, he goes directly
to the courtroom to testify why he believes
that I should issue a mental hygiene warrant.
I ask a lot of questions. Sometimes you
suspect that there is a non-psychiatric reason
he wants the person to be hospitalized. I don’t
issue the warrant until I really believe that
someone is at risk—whether the person
himself or others.
“If I determine that the warrant is justified,
I issue a remand order. It’s similar to an arrest
warrant, and the person is brought to court
by law enforcement, usually in handcuffs.
The person is then assigned an attorney from

“I don’t issue the warrant
until I really believe that
someone is at risk.”
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the Mental Hygiene Legal Service [MHLS] to represent him.”
After the attorney from the MHLS interviews his or her client,
the court holds a hearing. The person who filled out the application and witnessed the behavior may testify, after which he is
questioned by the judge and cross-examined by the MHLS lawyer.
“If the person who was brought to court wishes to testify, he’s
given a chance to do so. His lawyer will ask him questions, and
he will respond. Sometimes I’ll ask more questions to clarify some
of his answers. For example, the person might say, ‘Yeah, I took
my medicine today.’ I might ask in response, ‘Which medicines
did you take?’ If he says that he was previously hospitalized, I’ll
ask him which hospital he was in and how long he stayed there.
I try to narrow down the facts as much as possible.”
If the judge believes that the person is likely to be a danger to
himself or others, he has the same law enforcement agency that
brought him to court take him to a hospital with a specialized
psychiatric emergency room.
At that point, he can be held by the hospital for up to 72 hours
for examination. But after 48 hours have elapsed, the hospital
must submit a special document, signed by a doctor or other staff
member, stating that another 24 hours of hospitalization is necessary. At the end of the 72 hours, the hospital makes the decision
whether or not to keep the person for another 15 days. During
those 15 days, the patient can initiate what’s called a 9.39 proceeding arguing for his release.
Interestingly, as Judge Mostofsky explained to me, even though
the patient is the one bringing the case, the burden of proof is on
the hospital.
In those proceedings, the lawyers from both sides will question
the doctor about the patient’s diagnosis and whether or not he is
dangerous to himself or others. Which medications were administered? How was he behaving towards the staff or other patients?
“The patient then has the right to testify,” Judge Mostofsky said,
“but many times it doesn’t happen. He’ll either refuse to testify,
or repeatedly disrupt the proceedings until he has to be removed
from the courtroom.
“I usually allow a patient to disrupt the proceedings three to
four times, assuring him that I will give him an opportunity to
be heard. If the disruption continues, I may ask hospital staff to
remove him from the room. Sometimes the patient is able to come
back in and testify later on. Other times, it’s not possible.”
After both sides have presented their arguments and questioned
witnesses, it’s time for the judge to issue a ruling. As Judge Mostofsky explained, the standard of evidence in these cases is an unusual
one. In criminal cases, guilt needs to be proven “beyond a reasonable doubt.” In civil cases, such as monetary lawsuits, there only
needs to be a “preponderance of the evidence.” But in these cases,
the law calls for a middle level: “clear and convincing evidence.”
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“I have to decide whether or not the hospital really proved its case. Sometimes it’s
easy, like if the patient isn’t taking his
medication, screaming constantly or refusing to leave his bed. In a case like that, I’ll
deny the application for release.” Other
times, the course of action is less clear.
“If at any point during the additional 15
days two psychiatrists determine that that
the person is dangerous and must be hospitalized, they can keep him for up to 60 days,
during which the patient can again bring the
same kind of proceeding, but this time it’s
called a 9.31 proceeding. All of these proceedings are in accordance with Article 9 of
the New York Mental Hygiene Law.
“At a 9.31 proceeding, the doctor may
testify that the patient has been put on
medication, but not enough time has
elapsed for it to take effect. Or he may be
doing better, but he cannot be released until
the dosage is increased to the proper
amount.
“At that point, I might ask the doctor,
‘Well, do you feel that the patient has to stay
in the hospital for the entire 60 days?’ The
answer will vary. Sometimes, two more
weeks will be enough to stabilize the dosage.
Other times, I’ll leave the person in for a few
days longer just to make sure there isn’t any
reaction from the medication.”
There are other reasons Judge Mostofsky
will sometimes let a person out early. For
example, if a holiday is coming up and the
patient appears to be doing well, he may
release him a day or two before the end of
the 60 days so he can spend it with family.
However, if the hospital wants to keep
the patient longer, it can initiate something
called a 9.33 hearing.
“For example, a hospital might want to
send the patient to a state facility for longerterm care. The doctor might testify that the
person isn’t responding to the medication
and needs hospitalization for longer than
the 60 days. At a state hospital, the patient
can be treated with different medication or
provided with more psychotherapy. Sometimes I’ll grant the order, but the patient will

Caption

only stay in the hospital a few months. A
hospital always has the right to let a patient
go. That’s also a factor in how long a patient
ends up being hospitalized.”

PURELY
MEDICAL
DECISIONS

In some cases, the issue only indirectly
has to do with mental illness, and revolves

around a physical problem that is somehow
affected by the person’s mental illness.
For example, one of the cases I observed
involved a patient who required dialysis on
a regular basis. In order to discharge her,
the hospital needed to make sure she would
get her dialysis as an outpatient. However,
all of the dialysis centers wanted to see her
medical records before taking her on as a
client. When they discovered that she was
mentally ill, she was rejected by all of them.
The question then became whether the

“If it’s a husband trying to commit
his wife in order to get a leg up
in a divorce or child custody case,
it will usually be filtered out.”
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hospital could release someone who might not get dialysis back
into the community.
But that is hardly the extent of the kinds of medical decisions
that come before Judge Mostofsky.
“I presided over two cases in which people were dying because
they weren’t eating and had to have feeding tubes put in,” he told
me. “Cases like that take the longest time because I must ask a lot
of questions before I can make someone go through something like
that. I want to know what’s really going on.
“In one case, the person was begging me to let her try Ensure
rather than have a feeding tube inserted. I asked the doctor, ‘If we
let her try Ensure and she doesn’t throw up, would you consider
letting her stay on it?’ The doctor said yes.
“Sometime later I saw the doctor again, and asked him what
had happened. He told me that she drank the Ensure and threw
it up a few hours later, so they ended up inserting the feeding tube
anyway.”

DEFENDING THE PATIENT
What is it like to be the lawyer for a person with mental illness?
To find out, I spoke with Michael Neville, the director of the Mental
Hygiene Legal Service for the Second Judicial Department.
“The MHLS was created back in the 1960s,” he told me. “In
New York, there are four judicial departments: the First, Second,
Third and Fourth, and there is one MHLS office in each of them.
I report directly to the presiding justice of the Appellate Division,
Second Department, and we have offices throughout the ten counties that comprise it: Kings, Queens, Staten Island, Westchester,
Rockland, Orange, Duchess, Putnam, Nassau and Suffolk.
“We are fully funded as part of the judiciary budget. We’re an
independent agency in that regard, but we’re considered an ancillary agency of the Appellate Division. Although we are court attorneys, we’re unique in that we are the only ones who represent
live clients and appear before those very courts.”
Interestingly, the people who are involved in these cases usually
aren’t represented by their own attorneys, even when they can
afford them. And there’s a good reason for that.
“Mental hygiene law, as it is called in New York, is a pretty
discrete, esoteric area that a traditionally-trained attorney wouldn’t
have experience in,” he said. “So even if people have the resources
to retain their own private counsel, I think it’s understood in most
cases that they would be better served by availing themselves of
the services we provide, which are also completely free because
we are funded by the New York State Legislature.
“In most cases, our clients have some mental illness, emotional
issue, developmental disability, dementia or other issue that has
brought them into the system. So the question then becomes, does
that illness or disability render them a danger to themselves or to
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other people? Both must be proven in court
in to confine them against their will.”
Because they are working on behalf of
people who are mentally ill and are arguing
that they don’t need help, the MHLS lawyers
must sometimes defend positions that
wouldn’t necessarily seem rational from an
outside perspective.
“The facts of any given case will determine
how we represent a client. But like any other
attorney in New York State, our job is to
represent the client’s position. Despite the
fact that our client may have a mental disability, the laws of professional conduct
require that we maintain a normal clientattorney relationship to the greatest extent
possible.
“So yes, we sometimes have clients who
don’t want to take medication because they
think it’s poison or that the CIA is behind it.
There may be delusional thinking that is
informing their position. Our role as counselors is to help them understand that that
might not be a good argument in court, but
in the end it’s the client who decides how he
wants the case presented.”
He also noted that it’s not the patient’s responsibility to prove that he should be free.
“It is the hospital’s or doctor’s responsibility to prove by clear and convincing evidence
that the person is mentally ill and dangerous,
or if it’s a case involving medication or treatment, that the person lacks the capacity to
make that decision, and that the proposed
treatment is narrowly tailored and in the client’s best interest. The burden is on them;
we don’t have to prove anything.
“We cross-examine the doctors to try to
point out areas in which their opinion might
not be well-founded, and also let our client
testify so he can make his case in court. A lot
of times our clients may not prevail in court,
but they feel better having been given an
opportunity to be heard and let the judge
know what they are thinking.”
I asked Mr. Neville if dealing with people
who are experiencing that kind of illness is
emotionally draining.

“It can be very, very challenging. By definition, our work often involves working with
clients who are in a period of crisis in their
lives. As you can imagine, all kinds of socioeconomic factors play into this. A lot of times,
our clients don’t have a family or community
resources or support, so they’re often isolated
and alone. Some of our clients are in prison.
Other times, we deal with people who are
elderly and frail or very young children. We
also handle cases that require making endof-life decisions. So it’s definitely very emotionally challenging.”
These lawyers will often see the same very
clients multiple times.
“In some cases it’s just due to the nature of
the illness, which can be chronic and doesn’t
always respond to treatment. We also sometimes follow people after we’ve gotten involved. Let’s say that someone comes into a
psychiatric emergency room. If he gets admitted, we help him during his hospitalization.
When he gets out, he may be released pursuant to a court-mandated outpatient treatment

program, so we stay in the picture. We
continue to represent and advocate for him,
and if he decompensates and goes back into
the hospital, we stay with him. So it’s not that
we’re seeing him again and again; it’s that we
see him continually as he moves through the
system.”
What about the kind of cases Nellie Bly
described in the asylum, where a spouse or
family member had someone committed for
nefarious reasons? Mr. Neville said that they
still see some instances of that.
“I am now the director of the agency so I
don’t do a lot of hands-on client work
anymore, but I spent the first 15 years of my
career in Brooklyn in the court that is now
run by Judge Mostofsky. I am still in contact
with our staff of 95 attorneys in the field, and
yeah, we do see some supsicious things.
“If it’s a husband trying to commit his wife
in order to get a leg up in a divorce or child
custody case, it will usually be filtered out.
Where we tend to see more abuse, however,
is with regard to what is called a mental

“Our clients may not prevail
in court, but they feel better
having been given an opportunity
to be heard.”
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hygiene warrant. According to law, virtually anyone can go into
court and swear out a warrant to have somebody else, usually a
relative or neighbor, picked up by the NYPD and brought back in
handcuffs for the judge to determine whether or not he should be
taken to the hospital for an emergency psychiatric evaluation. So
it’s one person’s word against the other person’s, and it doesn’t get
filtered out until the person is actually brought into court. Hopefully,
with our involvement representing the respondent, we are able to
convince the judge that this is not a person who is mentally ill, and
the person making the claim is just weaponizing the mental health
system.
“It doesn’t happen a lot, but it does happen. We’ve had parents
try to get a mental hygiene warrants against their children because
they didn’t like their daughter’s boyfriend. There is room for abuse,
but part of our job is to weed it out.”
I was curious about how their work might differ between a highly
urban setting like Brooklyn and the suburban counties also served
by his office.
“It’s probably everything you would imagine due to the different
demographics and socioeconomic factors. I have colleagues who
work upstate, and the nearest psychiatric hospital might be 150
or 200 miles away. These attorneys might spend all day going to
see a single client in a distant hospital, whereas our attorneys in
Brooklyn, where there are multiple hospitals, can jump on a subway
and see scores of people, even if they visit only one hospital per
day. The practice varies from county to county.
“Our client population represents the communities in which we
work. So in areas where there are higher numbers of homeless
people, we are going to see more homeless people being brought
in by the police. In more rural areas, we might see more people
being brought in by family members.”

Dovid Stern is just one person,
but when he joins forces with our
members across the United States,
he saves big — and so can you!

DOVID STERN
Used to pay $440/month
New Monthly Payment: $199

THE HOSPITAL’S SIDE
Whereas a state attorney defends the patients, the hospitals are
represented by a private one. These attorneys are also experts in
this particular area of the law.
One of the lawyers who appears regularly in Judge Mostofsky’s
courtroom on behalf of hospitals is Douglas K. Stern of Abrams,
Fensterman, Fensterman, Eisman, Formato Ferrara Wolf & Carone.
“I’ve been doing this for 30 years, give or take a few,” he told me.
“Straight out of law school I worked for the MHLS for around a
decade. Then I went into private practice, where I had several
partners, most notably Carolyn Wolf. We merged our firm into
Abrams Fensterman in 2006, and I’ve been with them ever since.
“The term ‘specialty’ is problematic when you’re a lawyer. You’re
not really supposed to hold yourself out as a specialist in anything.
But I guess you could say that it’s an area of concentration for me.
Conservatively speaking, I’ve done at least 7,500 of these hearings,

Call or chat today!
We answer in 22 seconds or less.
440.772.0700 · URefuah.org
As the first and only Jewish healthshare, we are dedicated
to drastically lowering your medical expenses without
compromising quality of care. Our members save an
average of $10,000-$20,000 annually and can choose
the healthcare provider of their choice.
United Refuah HealthShare is not an insurance company, and does not offer insurance.

Ami498_Feat Mostofsky.indd 175

1/18/21 8:28 PM

MEDICAL
MENTAL HEALTH

and I think it’s probably close to double that
number.”
Although Mr. Stern now works for the
“other side,” he made a point of defending
the MHLS lawyers when we spoke.
“Some people might say that they aren’t
acting in their clients’ best interests, because
how can you advocate for someone who
needs treatment not to get it? But my answer
to that is that they aren’t acting in their client’s
best clinical interest; that’s for the hospital to
do. What they are doing is acting in their
client’s best legal interest. I would never
criticize the MHLS attorneys for doing their
job. Not only because I worked there myself,
but I’ve also known hundreds of them over
the years, and to a person, they are committed and caring, and in my opinion, doing a
good job.”
Part of Mr. Stern’s own job description is
ensuring that the hospital has real grounds
for keeping someone confined.
“A hospital may call me up and say, ‘Doug,
we want to keep Mr. Smith in the hospital.
We believe that he cannot be safely discharged.’
“‘Fine,’ I’ll reply. ‘Tell me why, doctor.’
“‘Well, he has schizophrenia or bipolar
disorder.’
“‘Okay,’ I’ll say, ‘but you know that’s not
enough. What are the indications that if you
release him today he will be a danger to
himself or others? Give me examples.’ These
should include how the person was behaving
outside of the hospital as well as in it.”
Like Michael Neville, he also concedes that
the job can be emotionally challenging.
“Whichever perspective you take, whether
representing the patients or the hospitals, you
must never forget that each case represents
someone’s life, and the lives of everyone that
person touches. People are vilified for having
a mental illness, and it’s not fair that they’re
stigmatized. No one chooses to be mentally
ill, just as no one chooses to have cancer or
diabetes. But of course, it’s a double-edged
sword.
“I can’t offer any details, but I will say that

Attorney Douglas K. Stern

as an MHLS lawyer I once worked at a secure
forensic facility where there were people who
took the insanity defense who committed
some pretty heinous crimes, and that can be
troubling. At the same time, when you’re
talking about a person who may have young
children at home, you empathize with that
person’s plight.”

HOW A FAMILY
DEALS WITH IT
Mr. Stern said that he too has seen cases
where it appears that a family member is
trying to abuse the system.
“But it’s very, very rare. In fact, when it
comes to hospitalization, I would venture to
say that the statistical majority of families feel
that they are actually hamstrung by the law

as it stands rights now, because they can’t get
the care for their loved one that they feel he
or she needs.
“Here’s an example I deal with frequently,
probably on a weekly basis. A family member
will call me up and say, ‘Doug, my daughter
is smashing the furniture and yelling horrible
things at her mother. She’s threatening me
with harm and not taking her medication.
Oh, and she’s also not showering and abusing
illicit drugs, etc., etc.’
“I’ll say to that person, ‘If you’re scared,
maybe what you should do is call 911 or
bring her to an emergency room.’
“‘Well, we already did that, but when the
police came to interview our daughter she
suddenly pulled her act together. She answered all their questions and was very respectful. The police told us that there was
nothing they could do.’

“No one chooses to be mentally ill,
just as no one chooses
to have cancer.”
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“Or they’ll take their loved one to the ER,
where they’re allowed to keep someone for
observation for 48 or 72 hours, and the
person won’t show any of the behaviors the
family was complaining about. So the hospital refuses to admit him.
“The bottom line is that in my opinion,
there are many more cases in which people
feel that hospitalization never happens or
ends prematurely than it occurs for false
reasons.”
I asked him what he recommends a family
do if they’re worried they might not be able
convince a hospital or the police that their
relative needs treatment.
“What I always tell folks is that if you
believe your loved one is in need of care,
never rely on your loved one to be an accurate reporter or historian. Rather, what they
should do is keep a journal or a timeline or
log of everything the loved one does to
present to the emergency room as compelling
evidence of what this person is doing.
“I’d like to mention another factor that
many people feel hamstrings their efforts to
obtain care for their loved ones: the privacy
laws. On the federal level, the Health Insurance Portability and Accountability Act,
HIPAA, gives a great deal of control to the
patient with regard to the flow of information. In addition, in New York you have the
Mental Hygiene Law, which creates yet
another layer of privacy rights. So if a person
is brought to the ER by his family and he
says, ‘Hey doctor, my relatives are in the
waiting room, but I don’t want you telling
them anything about what you’re observing
or my healthcare in general,’ the family will
be locked out of the process, because the
doctor or social worker will say, ‘I’m sorry, I
can’t talk to you.’
“However, none of these laws prevent a
healthcare provider from reading or listening
to what you say. That’s why I tell people how
critical it is to write down the significant parts
of the person’s history so that when you’re in
the ER or a mobile crisis team comes by, you
can say, ‘Here. Please read this.’”
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THE HUMAN
STORIES

While I wasn’t allowed to include anything
confidential about any of the cases I observed
in this article, Judge Mostofsky did speak in
general terms about cases he has presided
over that were especially moving, and demonstrate how mental illness can affect anyone.
“One case involved a woman who had
moved here from out of town. According to
the doctor, she was a phenomenal artist, and
she suffered her first bipolar episode after
arriving in New York. She was so manic and
was producing paintings so quickly that she
put them on the roof of her building because
there was nowhere else to store them.
“Afterwards, I asked the doctor, ‘This is the
first time something like this ever happened
to her. Could it have been triggered by being
in New York? After all, she comes from a
quiet place, and all of sudden she’s living in
Manhattan. Could that cause something like
this to occur?’
“‘Absolutely,’ she replied. She then showed
me a picture of a painting this person had
made for the doctor in the hospital in the arts
and crafts room. She was obviously a very
talented artist, but she needed medication.”
Another case involved a man who had
withdrawn from the world.
“This was the only time I ever issued an
order for electroconvulsive therapy. The man
was eating, but the rest of the time, all he did
was stay in bed and repeat the words ‘I
deserve this.’ He wouldn’t speak to anyone.
No one had any idea what he was talking
about; he’d never done anything wrong in
his life and wouldn’t hurt a fly. After he finished the electroconvulsive therapy, I asked
how he was doing. After 12 sessions, he was
back to himself. He’s still taking antidepressants and is doing well.
“Then there was a frum man who was living
in a Jewish nursing home. When he came to
court he was talking nonsense: ‘I have a
hundred million dollars. I’m friends with the
president. I work for the FBI.’”

Money
always
talks.

Masks might stifle
your speech, but
nothing can stop your
money from talking.
Put your money where
its mouth is!
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MEDICAL
MENTAL HEALTH

In that particular case,
there was a medical issue as
well.
“Once people become psychotic, sometimes because
they aren’t taking their medication, they believe that all
kinds of medication, including their medication for a
physical disease like diabetes,
is poison and they refuse to
take either one. It’s a very big
challenge to get them back on
the psychotropic drugs so
they’ll also take their diabetes
medicine.
“That’s what happened
with this person. He stopped
taking his psychiatric medicine and then he stopped
taking his medicine for congestive heart failure. He ended
up passing away from it soon
afterward.”
Some of the stories are truly
heartrending.
“Sometimes parents come to me and say,
‘I’ve tried everything—I don’t know what to
do anymore. Please put my son, husband or
daughter in the hospital!’ We’ve also had
60-year-olds begging to put 80-year-olds in
the hospital.
“These are regular people who can have
regular lives if they take medication. But
unfortunately, every single one of these
drugs has side effects that sometimes
prevent people from taking them.
“We had a case in which an elderly doctor
was brought in on a warrant. The neighbors
complained that she was always on the fire
escape looking into their apartment. This
was a woman who had practiced medicine
for most of her life but had stopped taking
her medication and was now paranoid.
When I asked the doctor why she would
suddenly stop taking her medication he
replied, “It was either because she just got

tired of fighting the disease, or the medication stopped working because she had been
taking it for so long. It was very sad.”

THE SYSTEM

Both lawyers I spoke to told me that
society clearly doesn’t offer enough help to
the mentally ill.
Mr. Neville, from the MHLS, said, “I don’t
think anyone even remotely involved in the
public mental health system or in providing
legal representation or advocacy on either

side would say that there are enough community resources. The biggest lack is supportive housing for people with mental
illness or developmental disabilities. Not
much success can be anticipated until that
is in place.
“The city has been trying to develop more
community-based programs and points of
contact for people with mental illness so
they can get help before they end up in
court, a psychiatric emergency room, or
even worse, in jail. So the intent is there,
but it’s going to take many more resources

“These are regular people who can
have regular lives if they take
medication.”
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to keep people out of institutions and
prisons.”
Mr. Stern concurred.
“Deinstitutionalization occurred under
the Reagan administration, which wasn’t
a bad things. But it’s my personal belief
that there wasn’t a concurrent effort to
fund care in the community for folks
with mental illness, most likely because
the political will to provide dollars for
all these people wasn’t there. There’s a
lot of stigma and misunderstanding surrounding mental illness, and not a lot of
commitment to taking care of those who
suffer from it.”
He also said that the issues are
complex.
“What you see today is a construct of
a lot of things: the laws that govern how
and why and when we care for people,
funding in the community, and the state
of psychiatry as a science. In my lawyerly
view, it seems that science has done incredible things when it comes to understanding the body south of the brain, but
when it comes to mental health, we’re only at the beginning.
Medications and treatment are inexact, and a person can be
taking a certain medicine for years that just stops working for
no known reason.
“Ironically, mental illness is probably the only disease in
which one of the biggest symptoms is your unwillingness to
accept that you have it. And if you don’t believe you have it,
why would you take medication or speak to a therapist or do
anything else to get better?”
Still, both lawyers agreed that the court system in New York,
with its comprehensive laws and protections, is a relatively
bright light for people with mental illness. And they both
praised Judge Mostofsky and his staff for caring about their
needs and making sure that the court kept running.
Watching the court proceedings, I could tell that working
remotely wasn’t optimal. Sometimes people had problems
with their computer equipment. We spent one hearing watching the forehead of one doctor, who didn’t seem to know how
to work his webcam. And the court reporter, who is responsible for making transcriptions of all trials, had a hard time
hearing some of the testimony, especially when it was coming
from patients who weren’t speaking very clearly to begin with;

░

Kellman Wellness Center
Combines Traditional
Medicines with a
Personal Holistic Approach

T

▓

he Kellman Wellness Center in midtown Manhattan is the premiere integrative,
holistic medical center known worldwide for treating all thyroid conditions,
autoimmune disease, fatigue, gastrointestinal disorders, Lyme disease, cognitive

decline, and hard to diagnose health problems. The Kellman Wellness Center is led by Dr.
Raphael Kellman, founder of Microbiome Medicine, a best-selling author and radio talk
show host. Dr. Kellman has treated tens of thousands of patients using his holistic approach.
Dr. Kellman and his caring, compassionate staff understands that every chronic illness and
every set of persistent symptoms has a number of root causes. Their deeper testing methods
uncover those root causes. Frequently, they find problems which other doctors might have
missed. In the case of thyroid disease especially, their testing methods show problems even
though previous testing might have come back “normal.”
By using both conventional and holistic treatments, Dr. Kellman and his team craft a highly
personalized treatment for each patient. Much of their work centers on the health of the
microbiome; when the microbiome is balanced, good health follows. By understanding a
patient’s food sensitivities and allergies, nutritional and hormonal deficiencies, exposure to
toxins and stressors, and even his or her emotional health, Dr. Kellman develops a rich
picture of one's physical condition.
This personalized approach to medicine is especially beneficial for patients with chronic,
often unexplained diseases, as well as those with a known diagnosis who experience only
partial relief with conventional medical therapy.
More information about the Kellman Wellness Center can be obtained by calling
212-717-1118 or 833 MD HELP ME. Online at www. kellmancenter.com
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the videoconferencing only made it less
clear.
Judge Mostofsky said that working remotely made things a bit harder for him as
well. In the past, his clerk would give him
any necessary documents. Now he had to
print them out himself, adding steps to an
already packed day of work.
But he also said that the experience

would probably lead to permanent changes
in the way court proceedings are held.
“Something tells me that even when we
go back to court, the lawyers may show up
in person, but I don’t think the patients are
going to come to court anymore. They can
occasionally be very problematic. One
patient ran off and disappeared somewhere
in the building, and another one attacked

a lawyer and beat him up. So I think we
may continue to have the patients participate virtually. I also don’t know what they’re
going to do with the doctors, because if
they don’t have to appear in court, they can
still treat other patients that day.”
Whatever the court eventually looks like,
hopefully people with mental illness and
their families will be given a fair hearing. l

WHERE YOU LIVE
MAKES A DIFFERENCE
Mental health involuntary confinement laws are
different in every state, as well as from country to
country. These laws don’t always translate into how
people are treated or how courts rule, but it’s a good
idea to know what the laws are in your specific state
or country.
There are a number of specific aspects in which the
laws differ.
One is for which cause someone can be involuntarily put into a mental health facility. In some states,
only someone who poses an imminent danger to
themselves or others can be committed. In other
states, having a “grave disability” due to mental illness
or the inability to take care of themselves are also allowable reasons to admit someone against their will.
Another place in which states differ is who can ask
the court for an intervention. In some states, any
person can petition for an involuntary commitment.
In other states, the people who can do that are limited.
New York, for example, has a list of eight classes of
people who can petition the court. Those include
people who live with the allegedly mentally ill person,
members of their family, hospital or social service
directors, mental health professionals who have treated
them, and parole officers.
States also differ on how long people can be held
for observation in the initial stages—though most

allow 72 hours—and on how long people can be held
for longer treatment.
Countries other than the US have some different
elements in their involuntary confinement laws. For
example, Israel’s Mental Health Law of 1991 specifies
two different types of involuntary mental health observation. One is for emergency cases, where the
person is putting themselves or someone else in imminent danger; the other is for cases where the person
needs treatment but there is no immediate danger.
Some countries have also changed their laws because
of the COVID pandemic. The UK has allowed “sectioning,” as they refer to involuntary confinement, on the
word of one mental health provider, rather than two,
because of the outbreak.
States and countries also vary in regard to their rules
about involuntary outpatient treatment, such as exists
in New York State under Kendra’s Law. These laws
(called community treatment orders in the UK) have
been controversial, with some groups claiming that
they don’t work and just violate the rights of people
with mental illness. Others say that they have helped
stop the small minority of people with mental illness
who are violent from injuring or killing people.
Obviously, consultation with a lawyer who understands mental health law is necessary wherever you
live.
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