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Avoiding liability when selling a medical practice facility
By Jordan Fensterman
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Maintenance and access to patient records
Public Health Law §18.2 and its subsections
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and can have fiscal and lasting reputational consequences for the selling physician.
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Upon conferencing this case with court personnel, this action is hereby referred to an early settlement
conference to foster negotiation with a view toward settling the dispute, narrow the issues to be adjudicated, and/or help the parties to understand each other's positions and interests. Alternatively, the parties
may mutually agree to proceed with Alternative Dispute Resolution in accordance with Rule 3(a) of the
Rules of the Commercial Division of the Supreme Court (22 NYCRR § 202. 70) and the Suffolk County
Supreme Court Commercial Division Mediation Program.
Within 15 days of the date of this order, the parties must complete the discovery set forth below. On the
date set forth below, which is within 30 days of the date of this order, the parties and their counsel must
appear for and participate in an early settlement conference before the court, unless the parties have notified the court, in writing, of their election to proceed with Alternative Dispute Resolution in accordance
with Rule 3(a) of the Rules of the Commercial Division of the Supreme Court (22 NYCRR § 202.70) and
the Suffolk County Supreme Court Commercial Division Mediation Program.
This order requires the early exchange of targeted, core discovery, and is intended to frame issues for
resolution through an early settlement conference. All discovery produced in accordance with this order
will be deemed part of discovery under the Civil Practice Law and Rules. The parties' discovery responses
in accordance with this order are subject to the amendment and supplementation requirements of CPLR
3101 (h). Accordingly, it is
ORDERED that within 15 days of the date of this order the parties shall exchange all documents in
their possession relevant to the claims or defenses asserted including, but not limited to, contracts, invoices, bills, receipts or other proof of payment, estimates, change orders, statements, emails, photographs and
videos, and proof of damages; and it is further
ORDERED that within 15 days of the date of this order the parties shall exchange the names and contact information of all witnesses; and it is further
ORDERED that the parties and their counsel shall appear before this court’s designated representative
for a settlement conference on ___________

Upon conferencing this case with court personnel, this action is hereby referred to an early settlement
conference to foster negotiation with a view toward settling the dispute, narrow the issues to be adjudicated, and/or help the parties to understand each other’s positions and interests. Within 90 days of the date
of this order, the parties must complete the discovery set forth below. On the date set forth below, which
is within 120 days of the date of this order, the parties and their counsel must appear for and participate in
an early settlement conference before the court.
This order requires the early exchange of targeted, core discovery, and is intended to frame issues for
resolution through an early settlement conference. All discovery produced in accordance with this order
will be deemed part of discovery under the Civil Practice Law and Rules. The parties’ discovery responses
in accordance with this order are subject to the amendment and supplementation requirements of CPLR
3101 (h). Accordingly, it is
ORDERED that within 20 days of the date of this order the parties shall exchange the following, if
applicable:

1.

Accident reports (including police reports) regarding the underlying accident;

2.

The coverage limits of any applicable insurance agreement(s);

3.

All photographs and videos depicting the accident, damage to the vehicles involved,
injuries sustained by the plaintiff(s), or the accident scene;

4.

The names and contact information of all witnesses;

5.

Statements of adverse parties;

6.

Invoices, bills, or repair estimates for all vehicles involved in the accident, and it is
further

Dated:

ORDERED that within 20 days of the date of this order the plaintiff(s) shall produce to the
defendant(s ), if applicable:

Hon. Paul J. Baisley, Jr., J.S.C.

1.

Duly executed authorizations permitting defendant(s) to obtain copies of all medical
records relating to the injuries sustained by the plaintiff(s) as a result of the underlying accident;

2.

All medical reports in the plaintiff(s) possession relating to the injuries sustained by
the plaintiff(s) as a result of the underlying accident;

3.

Documents supporting any claim for lost income, and it is further

Avoiding Liability (Continued from page 10)
be given to the patient, the patient should be given an adequate supply of medication for that time
period, the patient should be notified that their
records will be made available to a subsequent
treating provider of their choosing, and the patient should be notified that the physician remains
available in case of an emergency circumstance.
Notification of all patients by formal letter is highly recommended. This formal letter notification
serves to insulate a selling physician from a claim
of abandonment.
It is important to note that the sale of a physician's medical practice does not include the sale of
medical records that would be legally impermissible. A doctor cannot sell medical records as the information contained therein is confidential. However, the selling physician must still ensure that
the medical records are maintained, and patients
have access, so it is often preferential to enter into

a medical records retention agreement with the
purchaser. This means that the transferred records
will be retained by the purchaser for the relevant
statutory period. In New York the records must be
retained and made available to the patient or authorized representative and the failure to do so for
the statutory period would subject the physician to
disciplinary action by the OPMC.
Note: Jordan Fensterman is a partner in the
Health Law, Corporate and Litigation departments at the New York law firm of Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara,
Wolf & Carone, LLP. For more information about
Mr. Fensterman or the topic discussed in this
article you may contact him at JFensterman@
abramslaw.com.

ORDERED that on or before _______ the plaintiff(s) shall be produced for deposition(s),
and it is further
ORDERED that the parties and their counsel shall appear before this court’s designated
representative for a settlement conference on ____________ , at which each party’s representative shall be fully authorized to dispose of the case and/or enter into agreement(s) to
narrow the issues in the case. In cases where parties are being defended and/or indemnified
pursuant to insurance coverage, a representative of the insurance company with knowledge
of the case and authority to settle shall be present for the conference or available telephonically during the conference, and it is further
ORDERED that no less than IO days prior to the settlement conference, plaintiffs counsel
shall provide a copy the police/accident report and the bill of particulars to the ADR Part
located at

Dated:
Hon. Paul J. Baisley, Jr., J.S.C.

Want to Be a Mentor?
SCBA members interested in acting as a mentor to middle school students through our newly formed Mentoring
Program can contact co-chairs Debra Rubin at (631) 462-5888, drubin@rrmatlaw.com, or Cynthia Vargas at
(631) 331-0077, Cynthiavargaslaw@gmail.com.

