The “Step-Up” in Enforcement of Nursmg Homes

Recent Survey Trends

By Patrick Formato

I. Introduction

_ The care and safety of the elderly and infirm is of
the utmost importance. To this end, ensuring quality of
care and quality of life for those individuals who reside
(“residents”) in New York’s nursing homes is, and
should be, a high priority of our state and federal gov-
ernments. Over the last several years, there has been
what some call an increase in enforcement of the laws
and regulations that govern nursing homes in New
York. Owners, operators and advocates of nursing
homes have characterized the enforcement activities of
the New York State Department of Health, as well as
the New York State Attorney General, as an “attack” on
nursing homes and its operators and describe the
industry as one that is under “siege.”

The Department of Health and the Attorney Gener-
al’s Office are only two of the many government agen-
cies responsible for oversight of the nursing home

-industry. The Office of the Inspector General of the
Department of Health and Human Services, the Centers
for Medicare & Medicaid Services of the Department of
Health and Human Services, the FBI, US Attorney, the
Department of Labor, the Occupational Safety and
Health Administration, the Food and Drug Administra-
tion and the Centers for Disease Control are just a few
of the other agencies responsible for enforcing the laws
and regulations that govern nursing homes.

Although there has been an increase in enforcement
on all fronts and by all agencies, this article will be lim-
ited to the increased enforcement by the New York State
Department of Health. This article will explore the rea-
sons behind the increased enforcement and whether or
not the current enforcement policies and practices of the
Department of Health (DO} are actually achieving
their stated goal of ensuring quality of care and quality
of life of our elderly nursing home residents.

I. Overview of the Survey Process

As a result of the birth of the Medicare and Medic-
aid programs in 1965, the federal government became
the primary payor for nursing home care. Nursing
homes desiring to participate in the Medicare and Med-
icaid programs were required, pursuant to the Social
Security Act, to enter into Provider Agreements with
the Health Care Financing Administration (FICFA) now
known as “Centers for Medicare and Medicaid Ser-
vices” or “CMS.” Furthermore, nursing homes electing
to participate in the Medicare and Medicaid programs
were required to meet specific requirements set forth in

the Social Security Act (the “Act”) and the federal regu-
lations set forth in 42 C.ER. § 483,

In order to monitor nursing home compliance with
the federal regulations, HCFA contracted with the states
to inspect/survey nursing homes periodically. The state
agencies responsible for oversight of the facilities are
required on the average to survey facilities at least once
every 12 months. Furthermore, the largest period
between surveys for any given facility cannot exceed 15
months. In New York, the agency responsible for sur-
veying facilities is the Departiment of Health (DOH).

In 1987, Congtess passed the Omnibus Budget Rec-
onciliation Act or, as it is known, the “Nursing Home
Reform Act” which provided dramatic changes to
improve the quality of care and the quality of life for
residents of nursing homes. Passage of the Nursing
Home Reform Act was due in part to numerous scan-
dals in the nursing home industry in the 1970s.

The Nursing Home Reform Act established new
requirements for nursing homes, as well as new
enforcement provisions. The new enforcement provi-
sions gave state agencies greater power to impose a
“remedy” on a facility for noncompliance with federal
requirements. Remedies include, but are not limited to,
termination from the Medicare and Medicaid programs,
denial of payment for new admissions, ban on admis-
sions and civil monetary penalties.

In New York, the DOH is charged with the over-
sight of nursing homes. In addition, to standard sur-
veys conducted by the DOH, the DOH may conduct a
complaint survey, which is often referred to as on
“abbreviated survey” and is prompted by a complaint
of a violation.

Survey results that include findings of noncompli-
ance (referred to as “deficiencies”} are documented on a
CMS-2567 form called a “Statement of Deficiencies.”
Deficiencies are assigned a scope and severity level. The
scope is intended to indicate the extent to which the
deficiency affects the resident population. Scope is bro-
ken down into three (3} levels, as follows:

1. isolated;
2. paltern; and
3. widespread.

Severity is intended to reflect the harm caused the
residents as a result of the deficient practice. Severity
has four (4) categories which are as follows:
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1. no harm with potential for minimal harm;

2. no actual harm, but has potential for more than
minimal harm;

3. actual harm that is not immediate jeopardy; and
4. immediate jeopardy to residents’ health or safety.

Fach deficiency is assigned a scope and severity.
Scope and severity are used to determine the remedies
to be imposed against a facility. Survey results are pub-
lic information. In fact, facilities are required to post

 their survey results in the facility.!

Generally, if a federal remedy is imposed, a facility
will be entitled to a formal appeal. Appeals are heard
by an administrative law judge who sits on the Depart-
mental Appeals Board of the Department of Health and
Human Services. Adverse decisions may be appealed to
the Departmental Appeals Board.

In addition to the formal appeal process, each state
is required to have an informal dispute resolution
process. Generally the process includes a Stage I review,
which is a paper review of the deficiencies that a facility
disputes. The facility is required to provide exhibits
supporting its position. A Stage Il review includes a
meeting with DOH representatives.

lil. Recent Survey Trends

A. Number and Level of Citations

. There is no question that over the past several years
- there has been a dramatic increase in the number of

deficiency citations received by nursing homes in New
York, as well as the level (i.e., scope and severity) of the
citations. For example, in 1998, 17.25 percent of New
York State skilled nursing facilities surveyed were cited
with G level (severity—actual harm; scope—isolated) or
abaove deficiencies. In 1999, 27.32 percent of all New
York State facilities surveyed were cited with G level or
above deficiencies (an increase of 58 percent). In just the
first three quarters of 2000, the number of facilities cited
with G level deficiencies rose another 25 percent to
34.16 percent of all facilities surveyed.?

In addition to the dramatic increase in G level defi-
ciencies there has also been a sharp increase in the cita-
tions for substandard guality of care. Substandard qual-
ity of care is defined as:

One or more deficiencies related to partic-
ipation requirements under 42 CFR

§ 483.13, resident behavior and facility
practices, 42 CFR § 483.15 quality of life,
or 42 CFR § 483.25 guality of care that
constitute either immediate jeopardy to
resident health or safety; a pattern of or
widespread. actual harm that is not
immediate jeopardy; or widespread

poaa

potential for more than minimal harm
but Jess than immediate jeopardy, with
no actual harm.3

In 1998, less than 1 percent of all New York nursing
homes surveyed were cited with deficiencies that rose
to the leve! of substandard quality of care. In 1999, the
number of facilities cited with deficiencies that consti-
futed substandard quality of care rose by 255 percent
over 1998. In the first three quarters of 2000, there was
an increase of 9 percent over 1999.4

In addition, there has been a sharp increase in the
number of nursing homes that have been cited for
abuse, neglect or mistreatment. In 1998, less than 1 per-
cent of all New York homes were cited for abuse, neg-
lect or mistreatment. In the first three quarters of 2000,
19.8 percent of New York nursing homes were cited for
abuse, neglect or mistreatment.>

B.  Strict Liability

In addition to the increase in the number of defi-
ciencies cited, as well as the scope and severity, there
is a trend to hold facilities strictly liable for the acts
of their employees regardless of the apparent, and
stated, intent of the regulations. For example, 42 C.ER.
§ 483.13(c) provides: “The facility must develop and
implement written policies and procedures that prohibit
mistreatment, neglect and abuse of residents and mis-
appropriation of resident property.”

It is apparent from a plain reading of the regulation
that the intent of same is to require facilities to adopt
and implement policies and procedures to avoid occur-
rences of mistreatment, neglect and abuse. Furthermore,
CMS'’s Guidance to Surveyors (Appendix PP of the
State Operations Manual)é clearly sets forth the intent
of the regulation as follows: “the purpose is to assure
that the facility is doing all that is within its control to
prevent occurrences.”

Although it may not be unreasonable to infer a fail-
ure to develop and implement policies if there are sev-
eral incidents of neglect or abuse, recently the DOH has .
been citing facilities for a failure to develop such poli-
cies based on isolated acts. This is clearly not the intent
of the regulation. In fact, just recently an administrative
law judge of the Departmental Appeals Board of the
Department of Health and Human Services addressed
the issue of strict liability. In Oakwood Manor Nursing
Center, Petitioner v. Centers for Medicare and Medicaid Ser-
vices, CMS asserted “that wherever a single instance of
abuse has occurred, the resident’s right to be free from
abuse has been violated and the facility has not com-
plied with the requirement of 42 C.ER. § 483.13(b)."7
Basically, CMS argued that no matter what steps the
facility took to avoid abuse, the facility is strictly liable
if abuse occurs. However, Marion T. Silva, Chief
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Administrative Law Judge, held against CMS, finding
that the regulation

does not impose a strict liability stan-
dard on a facility for any and all
instances of resident abuse without
regard to the surrounding circum-
stances. The regulation instead imposes
a requirement on a facility to take all
necessary steps to prevent a violation of
a resident’s right to be free from abuse.8

C.  Mistake or Neglect

Neglect is defined in the State Operations Manual

“a failure to provide goods and services necessary to
av01d physical harm, mental anguish or mental iliness.”
Although the definition is quite broad, nursing home
owners, administrators and staff have complained that
surveyors are citing facilities with neglect for mere mis-
takes, misjudgments and accidents. To the general pop-
ulation, neglect connotes some kind of willful failure.
However, an increasing number of facilities are being
cited with a violation for a failure to implement policies
to prohibit neglect, as well as a failure to report suspect-
ed neglect, when no such willful failure exists.

For example, one facility was cited for neglect
based on an allegation that the facility failed to monitor
a resident’s glucose for a period of ten days, despite the
fact that the attending physician, in his professional
judgment, determined that such monitoring was not
necessary. Furthermore, the physician had seen the resi-
dent just about every other day during such time peri-
od. Is this a case of neglect on the part of the nursing
home? Should nursing home staff question a physi-
cian’s professional judgment? If in fact the glucose
monitoring should have been performed, would not the
failure to do same be a mistake/misjudgment of the
physician and not neglect on the part of the nursing
home?

D. Trivial Findings

Over the last couple of years, nursing home owners
and administrators have complained about the DOH
citing the facilities for violations of federal law for triv-
ial matters. For example, set forth below: are two exam-
ples of reports made by owners and administrators
which were included in a 2001 report prepared by the
New York Association of Homes and Services for the
Aging, an association representing over 560 not-for-
profit and government-sponsored nursing homes, home
care agencies, adult care facilities, assisted living pro-
grams and housing providers.®

The report included the following examples:

1. In one facility a deficiency was cited because res-
idents were served only one pat of butter with
dinner; and

ot

2. another facility was cited because it served
cream of wheat rather than oatmeal

The important thing to remember when considering

the foregoing is the fact that the facilities were cited for
violating both federal and state law. Furthermore, each
facility was required to take the time and effort to pre-
pare and submit a “Plan of Correction” to address the
alleged violations. It is highly questionable whether
focusing on such trivial and isolated matters is consis-
tent with the intent of the federal regulations. Would
not the time spent to address these issues be better uti-
lized to ensure quality of care and life?

E. Failure to Follow Applicable Time Frames

Both the federal regulations and the State Opera-
tions Manual include specific time frames to be fol-
lowed by the State Survey Agency in connection with
the survey process. For example, 42 C.ER. § 488.110
which sets forth the procedural guidelines to be fol-
lowed by surveyors, states that the Statement of Defi-
ciencies (CMS Form 2567) is to be provided to the facili-
ty no later {emphasis added) than ten days after the
survey. Despite such regulatory requirement, the DOH
has often fatled to meet its applicable time frames.

Failure of the DOH to meet such time frames
results in hindering the facilities” ability to correct
alleged violations before certain mandatory penalties
are imposed. For example, pursuant to 42 C.FR.

§ 488.412(c), the remedy of a Denial of Payment for
New Admissions (DOPNA) must be imposed if a facili-
ty has not corrected the alleged deficiencies within
three months of the survey date. Therefore, if the DOH
provided the facility with the SOD within the ten-day
time period, the facility would still have approximately
80 days to make all necessary corrections. When the
DOH does not timely provide a facility with the SOD,
the facility’s ablhty to make timely corrections is preju-
diced.

In addition to affecting the facility’s ability to make
corrections before a DOPNA is imposed, it obvmusly
has an effect on the residents. It is in everyone’s best
interest, specifically the residents’, that any violations
be identified and corrected as soon as possible to ensure
that they do not re-occur and to further ensure that resi-
dents receive quality care and quality of life. Whether
or not the DOH’s failure to comply with the time
frames is due to its increased enforcement, including

time spent on trivial matters, is an issue that should be

reviewed.

IV. Is the Appeals Process Adequate?

As briefly mentioned above, there is a formal feder-
al appeal process; however, a facility is not entitled to
an appeal unless an enforcement remedy giving rise to
an appeal has been imposed. In other words, if a facility
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is cited for deficiencies, but no enforcement remedy is
imposed by CMS, the facility will not be entitled to a
federal appeal.

On the state level, there is no formal appeal process
to challenge deficiency citations, however, each state is
requtired to have an Informal Dispute Resolution (IDR)
process.10 IDR is a two-stage process. Stage I consists of
a paper review. Facilities have ten days from the date of
the survey to submit their request for an IDR which
must include the facility’s arguments and supporting
documents. The facility’s request is then reviewed by
the DOH's area office. Pursuant to DOH Memorandum
95-11, the DOH is supposed to respond to the Stage I
request within ten calendar days. If the facility is not
satisfied with the DOH’s Stage I determination, it has
two calendar days to request a Stage II review. The
Stage Il review is supposed to be scheduled within five
calendar days of the request and consists of a confer-
ence call or face-to-face meeting with the area adminis-
trator, long-term program director and/or their
designees. Within two calendar days, the DOH is
required to notify the provider of its determination.

Many facility owners and administrators have com-
plained that the process is arbitrary and capricious. The
same agency that is citing the facility with a deficiency

is also determining whether that citation was appropri-

ate. It is important to remember that deficiencies repre-
sent an alleged violation of law; however, the individu-
als reviewing the validity of such violations are not
lawyers or otherwise trained in law.

The end result is that if a facility is cited with defi-
ciencies and CMS does not impose any federal remedy,
the facility will be left without a meaningful appeal
process. Although no formal remedy /penalty is
imposed, since the results are public, the facility’s repu-
tation is tarnished. Furthermore, nursing homes have
become targets of plaintiff attorneys and the SOD can
be used as a means of identifying causes of action
against a nursing home. Just recently, in LLS. ex rel.
Foundation Aiding the Elderly v. Horizon Wes!, 11 the U.S.
9th Circuit Court of Appeals refused to dismiss a “qui
tam"” (whistle-blower action) under the Federal False
Claims Act!? which was based on deficiencies set forth
in a SOD. The action was brought by a resident advoca-
¢y group accusing a nursing home operator with
defrauding the government by submitting reimburse-
ment claims for services it knew were substandard
based on alleged deficiencies set forth in a SOD. Gener-
ally, the Federal False Claims Act makes it illegal for
any person to knowingly present a false or fraudulent
claim for payment of services to the federal government
{e.g., Medicare and Medicaid). The False Claims Act
provides for treble damages. Furthermore, it allows pri-
vate individuals fo bring a case on behalf of the govern-
ment and share in the proceeds of any recovery, provid-

ed that the underlying allegations are not based on
public information. In Horizon West, the court held that
although the plaintiff’s case was based on the allega- -
tions set forth in a SOD, which is public, same did not
disqualify the plaintiffs from bringing the action.
Accordingly, when a facility is cited for deficiencies and
no remedy is imposed, it becomes vulnerable to civil
actions without any meaningful appeal process to chal-
lenge the validity of the alleged deficiencies.

Another recent trend in enforcement activity is for
the DOH to seek fines pursuant to Public Health Law
§12 (PHL) for survey deficiencies. PHL § 12 gives the
DOH the authority to impose a fine of $2,000 per viola-
tion of a term or provision of the Public Health Law.
Since New York’s laws and regulations governing nurs-
ing homes mirror federal regulations, when a facility is
cited for a deficiency, it is cited for violating both feder-
al and state law. Recently, there appears to have been a
sharp increase in the number of facilities that the DOH
has sought fines from pursuant to PHL § 12. In fact,
some facilities have been put on notice of the DOH's
findings and intent to impose fines for deficiencies
which are more than two years old. If a facility becomes
the subject of enforcement under PHL § 12, it will then
be entitled to a hearing. The hearing proceedings are
governed by 10 N.Y.C.R.R. Part 51. The hearing is
before a DOH administrative law judge. It is important
to point out that the scope of the hearing is limited to
whether or not the facility violated the New York State
Public Health Law and not whether or not a violation
of the federal regulations giving rise to the deficiencies
cited on the SOD existed. Most of the cases settle before
ever going to a hearing.

V. Reasons for Increased Enforcement

There have been several reports addressing the
effectiveness of nursing home enforcement in New
York. One report prepared by Rep. Louise M. Slaughter
and Rep. Carolyn B. Maloney dated March 12, 2001,
describes New York's nursing home enforcement as
inadequate.1? The report points to the results of “com-
parative” and “observational” surveys. Comparative
surveys are surveys conducted by federal surveyors
after the state has surveyed a facility, after which the
results are compared. During “observational surveys”
federal surveyors accompany DOH surveyors and then
rate the performance of the state. The report prepared
by Reps. Slaughter and Maloney points to poor results
on comparative and observational surveys, as well as
the fact the New York, on average, cited fewer viola-
tions than other states, as a basis for its conclusion that
New York's enforcement is inadequate.

The foregoing report is only one of several reports
addressing New York nursing homes and the adequacy
of state inspections. Considering that New York is paid
hundreds of thousands of dollars to conduct nursing
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home surveys, there is a great deal of pressure on the
DOH to maintain its contract with CMS. Many have
speculated that reports such as the Maloney report, as
well as pressure from resident advocacy groups and
negative publicity, have led to the so-called “step-up” in
enforcement activity. Whatever the reason, the increases
in enforcement activity are readily apparent to-those in
the nursing home industry and their advocates.

~ V. Do the Means Justify the Ends?

If the end result of increased enforcement activity is
improved quality of care and quality of life for nursing
home residents, it can be argued that the means do jus-
tify the ends. However, it is questicnable whether cur-
rent enforcement policies of the DOH are, or will, actu-
ally improve quality of care. For example, facilities are
required to report suspected abuse, neglect and/or mis-
treatment to the DOH. These reports are made
through the DOH Hotline which accepts all calls
regarding suspected abuse, neglect or mistreatment, not
just those made by the nursing homes themselves. In
1998, the total number of calls to the hot line was 1,118.
In 2000 the total number of calls jumped to 1,930. In
addition, the percentage of the calls made by nursing
homes in 1998 was 67 percent compared to 81 percent
in 2000.1 It appears obvious that facilities are making
many more reports of suspected abuse, neglect or mis-

" treatment. However, is this the result of increased
awareness resulting in better care and quality of life, or
a result of fear of being cited with a deficiency for fail-
ure to call in an occurrence, even though the facility
does not actually believe that same constituted abuse,
neglect or mistreatment? Based on the numbers, it
appears the latter may be true. Although the number of
hot line calls increased by 73 percent from 1998-2000,
the total number of calls in which credible evidence of
abuse, neglect or mistreatment was found decreased by
44 percent.’6 Of the 1,930 hot line calls made in 2000, in
only 123 (11 percent) was credible evidence found to
support the complaint.’”

When a facility calls the hot line to report suspected
abuse, neglect or mistreatment, it is also required to
conduct a thorough investigation, including interview-
ing staff members, family members and the resident, if
possible, as well as a review of medical records. Such
investigations take up a considerable amount of time
and effort by staff members. If in fact the increase in
hotline calls is a result of fear of receiving a deficiency,
despite having no reason to believe an injury was the
result of abuse, neglect or mistreatment, then the ques-
tion is whether the time spent on investigating such
matters could be better spent rendering care to resi-
dents.

Furthermore, would the time spent by staff on
Plans of Corrections to address trivial issues or isolated

occurrences that do not represent facility practices or
the quality of care rendered by the facility be better
spent on rendering care, training and other means to
improve quality of care and the quality of life of resi-
dents?

Vil. Conclusion

While it is obvious there has been a “step-up” in
enforcement by the DOH, the question remains as to
whether such increased enforcement is actually improv-
ing the quality of life of New York’s nursing home resi-
dents. Nursing homes and their advocates will tell you
that current enforcement activities may actually have a
negative effect on quality of care, while those advocat-
ing for the elderly will tell you that even more enforce-
ment is necessary. In any event, it appears as though
the entire process should be scrutinized and amended,
if necessary, to further the goals of the federal regula-
tions and ensure that members of our most vulnerable
population receive the care and treatment they deserve.
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